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‘Daat Mr. Berz:

would appreciate your answers to
g questions: ‘ '

legal in Illinois for persons 18, 19
jears of age to serve liquor in

2. 1Is it legal for persons 18, 19 and 20 years
old to work in establishments licensed underx
the Illinois Liquor Control Act (for example,
grocery stores) if they do not serve liquor?




Mr. Michael R. Berg -2

The commission receives these questions
regularly, and I believe the public interest
necessitates an official Attorney General's
opinion on the questions in due course.”

Section 1 of Article IV of the Liquor Control Act

“In every city, village or incorporated town,
the city council or president and board of -
trustees, and in counties in respect of
territory outside the limits of any such

city, village or incorporated town the county
board shall have the power by general ordinance
or resolution to determine the number, kind and
clagssification of licenses, for sale at retail
of alcoholic liquor not inconsistent with this
Act and the amount of the local licensee fees
to be paid for the various kinds of licenses
to be issued in their political subdivision,
except those issued to the specific non-
beverage users exempt from payment of license
fees undexr Section 4 of Article V thereof
which shall be issued without payment of any
local license fees, and the manner of dis-
tribution of such fees after their collection:
to prohibit any woman or minor, other than a
licensee or the wife of a licensee, from
drawing, pouring, or mixing any alcoholic
liquor as an employee of any retail licensee;
and to prohibit any minor from at any time
attending any bar and from drawing, pouring

or mixing any alcoholic ligquor in any licensed
retail premises; and to establish such furthexr
regulations and restrictions upon the issuance
of and operations under local licenses not in~
consistent with law as the public good and con-
venience may require; and to provide penalties
for the violation of regulations and restrictions,
including those made by county boards, relative
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to operation under local licenses; provided,

however, that in the exercise of any of the

powers granted in this section, the issuance

of such licenses shall not be prohibited

except for reasons spacifically enumerxated

in Sections 2, 8, 8a and 21 of Article VI

of this Act.”

This section grants broad power of liquor contrel
and regulation to the boards of citiez and villages,
incorporated towns and counties, nct only in determining
the classification and granting of licenses but also
in determining the persons who may be employed in the
business of a licensee in the drawing, pouring and mixing
of alcoholic liquors, and attendance at a bar. Additional
authority can be exercised in a manner “noﬁ incensistent.
with law as the public good and convenience may require"”,
While few limitations have been read intc this grant of
local authority by the statute, the Illinois Supreme Court,
before adoption of the ‘Home Rule' provisions of the new
Constitution, held that municipal bodies possess only
such liquor control authority as is specifically given by
statute. Heidenreich v. Roneke, 26 Ill. 2d 360, 187 N.E.
28 261.

It has aiso been held by the courts in their review

of this statute that the sale of intoxicating liquors when
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not properly conducted is a business fraught with much
danger and importance to the local community: anﬂl that,
therefore, there exists a sound basis in public policy
for vesting broad discretion in a local ligquor control

board or commissioner. Daley v. L

11 11l. App. 24 421, 138 M.E. 24 73.

The Supreme Court of Illinols in Henson v. City
of Chicago, 415 Ill. 564, 113 N.E. 24 778, interpreted
aéid section 1 of article IV insofar as it authorizes
local authorities to prohibit the employment of females
and minors in the establishments of liquor licensees. In
that case the City of Chicago adopted an ordinance which
prohibited the employment of all females “other than the
licensee, or the mother, daughter, wife ox sister of the
licensee” in drawing, pouring or mixing any alcocholic liquox.
It was contended by plaintiff that the prohibition was.
arbitrary, capricicus and unreasonable, and insofar as it
barred all females from occupation in liguor establishments,
it violated provisions of the Illinois and United States
Constitutions. In the Henson case the Supreme Court (p.

869~70) pointed out that the pertinent section of the Act
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relating to women and minors “constitutes the limits re~
stricting the $ctions of the city . . ." and indicated that
aAloc:alv ordinance may, but need not, prohibit women and
minors from serving alcoholic bevéragea.

As I read the Hanson decision, had the City Council
of Chicago chosen tol permit all females and minors to engage
in the occupation of “drawing, pouring or mixing" alcoholic
liquor, it would have been within its authority to do =o.
Section 1 of article IV has been viewed as 'merely permis=
sive enabling legislation, not conatitntiég a sﬁata gtatute
prohibiting the employment of women or minors as bartenders’ .
MeCrimman v. Daley, {(7th cir., 1969), 418 rFed. 24 366,

Thus, whila the local board is authorized “"to
prohidbit any minor from at any time attending any bar and
from drawing, pouring or mixing any alcoholic liquor in any
licensed retail p:emiae.a”. until it does so, it is legal for
minors to do so. |

Your cuestions then are whaether 18, 19 and 20
year olds are minors. Wwhen the Liguor Control Act was

passed in 1934, the tem "minor” was not only used in
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section 1 of article IV but was also usea in section 12 of
article VI (Laws of 193334, Pirst, Second and Third fpecial
sessions, p. 71) whxcthrovidad as follows:
"No licensee shall sell, give or deliver alcoholic
liquor to any minor or to any intoxicated parson,
or to any person known by him to be a habitual
drunkard, spendthrift or insane, fesble-minded or
distracted person.”
However, the term "minor” itself was not defined in the Act,
"Minor” was then defined 1ﬁ "AN ACT in regard to Guardians and
Wards®, &ppmaa April 10, 1972 (Lawe of 1871-72, p. 399),
(codified in The Probate Act, approved July 24, 1929,
Laws of 1939, p. 4) to be males under the age cof 21 ane
females under the age of 18, This was the understanding
of the lsgislature of the term "minor” when it passed the
Licuor Centrol Act.
Although the Lirmior Control Act was amended on
August 1, 1961 (Laws of 1961, p. 2479), to ptovida that no
licensee nox any officer, etc. shall sell, give or deliver
alcoholic liquor to any person under the age of 21, and
again amended by Public Act 78-26, approved June 13, 1973,

te reduce from age %1 to 19 the prohibition haretoforea

contained in the Il.imuer Control Act rolating to th: sale and
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possession of beer and wine, but not to other liquors,
section 1 of article IV has remained unchanged, and "minor®
has never been defined in the Act,

The definition of the term *minor®, however, 2s
contained in The Probate Act, was mmended by Public Act
77=1229 (Lavs of 1971, p. 2201), to provide that "perxsons of
the age of 18 shall be considered of legal age for all
purposes, except that of the Illinois Uniform Gifts to
Minors Act, and until this age iz attained they shall be
considered as minors“., (I11l., Rev, Stat, 1971, ch. 3, par.
131,.) Thus, 18, 19 and 20 year 0ld males are no longer
considered minors and females of such age never vere,

Furthernore, regardless of whether the legislature
intended by the 1971 amendment to The Probate Act also to
change the definition of "minor® as used in the Liquor
Control Act, the definition as originally understeod
in the Liguor Act would be unconstitutional as a
violation of both sections 2 and 18 of article I of the
1970 Constitution o0f Illinois. Any definition of "minor"
which would distinguish on the basiz of sex alone would be

a violation of section 18 wvhich provides that "equal
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protection of the laws shall not be denied or abridged on
account of sex by the State or its_units of local government
and aschool districts®, (See People v. McCalvin, 55 Ill. 24 161
and my Opinion of June 30, 1973, No, 8~490.) The definition
as originally understeood would algo violate section 2 which
provides that “no person shall be deprived of life, liberty or
property without due process of law, nor be denied the equal
'protection of the laws®", There iz no longer any rationale for a
distinction between ma2les and females as to the age at which they
¢can no longar be prohibited fiom performing certain employment
in a licensad licquor establishment, W%While the 1934 Ligquor Control
Act may have established a rational basis for such a distinction
because the distinction was the szame as that for legal
consumption, such basis has been destroyed by changing the
age for legal consumption., It is illogical to permit an 18
year old female to draw, pour, and mix and attend a bar, but
not drink, and to permit a 19 year old male to drink beer
and wine, but not to draw, pour, and mix and attend a bar,

I note that under section 13a of article VI of
the Liquor Control Act (Ill. Rev. Stat., 1971, ch. 43, par.

134a) it is provided:
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“Any person to whom the sale, gift or

delivery of alccholic liquor is prohibited

becausge of age shall not purchaszae, or

accept a gift of alcoholic liquor or have

alecoholic ligquor in his possession.

* * B "

Thexre may be some concern that a person in zerving
ox handling alcoholic baverages as an employee of a licensed
establishment may be "in possession® of them under this
section and thus prohibited from serving, or otherwise
handling alcoholic beverages,

There are no Illinols cases which interpret
"possession” as used in this statute., Possession was first
added to section 13a of article VI in 1955, There is no
indication in the statute that it was meant to amend
section 1 of article IV, or to otherwise prohibit the
employment of minors by a licensed estsblishment. Thig
is evidently the view taken by my pradecessor in 1261
Up. Atty. Gen. No. 59, 162, in which he stated at p. 183:

"It is readily apparsnt that there is

not now ner has there besen any regulation

by State law with reference to waitresnes

or minors working in premises licensed as

retail licuoxr dedlers except as the Child

Labor Lawe might apply (Ill. Rev. Stat.

1959, chapter 48, paragraphs 31l.1 et seg.)
® % = 9




The Cragon Suprame Jourt interpreted the meaning
of "possession” in @ similar statute in State v. Gordinesr,
{i961) 266 Pac. 24 161, That statute used the phrase “pure
chase, acquire or have in his or her possessicn”, which is
sinilar to the Illinocis statute which uses the phrase "pur-
chage or accept a gift of aleoholic liguor or have alccholic
liqudr in his possassion”, That court stated as follows:

“{2] ‘'Possesalon’, as used in ORS 471.430,

is preceded by the words ’'purchase, acquire'.
These words indicate s législative intent

that the minor must know that he is in the
physical possession of intoxicating iiquor,
State v. Cox, %1 oOrx. 518, 179 P. 575, HNorx

can we attribute to the legislature the intent
to make a criminal of a minor child who, though
knowing there is intoxicating liquor in a
package, carries the liguor from an automcbile
into the home of a neighbor at the neighbor's
raequest,

In cur opinion ‘'possession', as used in this
statute, includes in addition to guilty knowledge
the intent of the minor to possess £ull control
over the licuor with the right to enjoy its con-
sumption to the exdlusion of others.” (at p. 164.)
It is therefore my opinicon that section 13a of article VI
does not prevent a person prohibited from consuming alcoholic
ligquor from serving ox handling alcoholic beverages as an

employes of a licensed establishment,
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Since section 13a of article VI does not prevent
a person who is p:&htbited from censuming aleéholic liquor
from serving or handling alcoholic beverages as an employee
of a licensed establishment, and since minors ére persons
under 18 years of age, it is my opinion that it is legal
in Illinois for persons 18, 19 and 20 vears of age to werk
in and to serve liquor in establishments licensed.under éha
Illinois Liquor Control Act.

Very truly yours, '

ATTORNEY GENERAL




